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Supp. 330; Mullen v. Canal Co., 114 N. C. 8. The defendant should appear 
specially, object to the jurisdiction and if the objection is adversely ruled 
upon, save an exception for appeal. That this is the proper practice is 
indicated by the following cases: Perkins v. Hayuard, 132 Ind. 95; Win- 
field Nafl Bank v. McWilliams, 9 Okla. 493; Mullen v. Canal Co., supra; 
Lilliard v. Brannin, 91 Ky. 511. The case assumes a different aspect when 
the defendant, although objection is made specially to the jurisdiction of the 
court over his person, files a counter-claim or asks affirmative relief. He 
thereby becomes an actor in the suit and institutes a proceeding which has 
for its basis the existence of an action to which he must be a party. He 
thereby submits himself to the jurisdiction of the court and no disclaimer 
which he may make on the record, that he does not intend to do so, will 
be effectual to defeat the consequences of his act. 2 Enc. Pleading and 
Practice, p. 626; Chandler v. Citizens Nafl Bank, supra; Montague v. 
Marunda, — Neb. — , 99 N. W. Rep. 653 ; Lower v. Wilson, 9 S. D. 252 ; 
Grant v. Birrell, 72 N. Y. Supp. 366. 

But the court went further and held, that it is not necessary for a 
defendant in appearing for the purpose of quashing the writ to cause the 
record to recite that his appearance is for that purpose only, but whether an 
appearance is general or special is to be determined by the record as it 
stands at the time the motion is made. In State v. Thacker Coal & Coke Co., 
49 W. Va. 140, the record recited that the defendant appeared by attorney 
and moved to quash the summons and the return of the sheriff thereon 
endorsed, which motion the court overruled, whereupon the defendant then 
and there excepted to the ruling of the court. The court held the appearance 
to be general and said, "An appearance for the purpose of taking advantage 
of defective execution or non-execution of process must be a special appear- 
ance for that purpose alone, and must be so stated at the time of making 
the appearance." Although attempting to "reconcile" the conflicting views as 
expressed in several previous opinions, the court apparently overlooked this 
case, which seems in point, and expresses, we think, the sounder view. 
It is true one may not make a general appearance special by denominating 
it such; but the tendency of the courts is to construe that a general appear- 
ance which is not designated, or is not clearly shown to be, a special appear- 
ance*. It is certainly the more prudent course to specifically state in each 
special appearance pleading that "the defendant appears specially and for the 
purpose of this motion only;" and this practice is amply supported by 
authority. Kinkade v. Myers, 17 Ore. 470; Collier v. Faek, 66 Ala. 223; 
Deshler v. Poster, 1 Morris (la.), * 403. 



Wills Executed Without Animus Testandi. — The Supreme Court of 
Massachusetts has recently decided a case involving a fundamental question 
concerning the law of wills that is not often directly presented. The ques- 
tion is as to proof that a will drawn in due form by a scrivener, and executed 
by a sober man in sound health of body and mind and under no restraint, 
was not executed as a will, nor intended ever to have effect as such. 

The will in question was offered for .probate by Mary Fleming, the 
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executrix and sole beneficiary therein named. In reversing a decree allow- 
ing probate of the will, the court said : "The finding that before Butter- 
field and Goodrich 'parted' Butterfield told Goodrich that the instrument 
which had been signed by Butterfield as and for his last will and testament, 
and declared by him to be such in the presence of Goodrich, and attested and 
subscribed by Goodrich as witness, 'was a fake, made for a purpose,' is fatal 
to the proponent's case. This must be taken to mean that what had been 
done was a sham. This is not cured by the further finding that what Butter- 
field meant by this was 'that he did not intend to complete the instrument by 
having it attested and subscribed by at least two other witnesses, and that 
the purpose referred to by him was to induce said Fleming to allow him to 
sleep with her. This is not a finding that Butterfield intended to sign the 
instrument before Goodrich as and for his last will and testament, leaving 
the further execution to depend on future events. Much less is it a find- 
ing that Butterfield changed his mind after he had signed, and had had 
Goodrich attest and subscribe the instrument. The whole finding, taken 
together, amounts to a finding that Butterfield had not intended the transac- 
tion which had just taken place' to be in fact what it imported to be." The 
court held that parol testimony to prove these facts was competent. Fleming 
v. Morrison (1904), — Mass. — , 72 N. E. Rep. 499. 

Cases of this kind are not analogous to cases in which deeds purporting 
to be real and required by law to be witnessed have been proved by parol 
to have been intended for some different purpose than appears by the writing ; 
for deeds have to be delivered, wills do not ; deeds operate from execution, 
wills from the death of the maker; the maker of the deed may confute the 
perjured story, but in the case of the will the perjurer knows that the only 
man having knowledge to expose him is safely out of the way. The distinc- 
tion is recognized by the court in this case. The danger of permitting 
parol evidence thus to outweigh the sanction of a solemn act is obvious. 
It has a tendency to place all wills at the mercy of a parol story that the 
testator on this most serious occasion did not mean what he said and 
did. On the other hand, an inflexible rule admitting of no proof to the con- 
trary might work great hardship in peculiar cases. It would seem that 
such proof should be held competent, for this reason. 

In this case the court reviewed the principal cases similar to the one at 
bar, in one of which, Lister v. Smith (1863), 3 Sw. & Tr. 282, Chaplin's 
Cases on Wills, 250, it was proved that the testator wished one of his 
family to give up a house she then occupied, and to induce her to do so, made 
pretence of revoking by codicil a bequest he had made for her daughter in 
his will. He explained his purpose to his attorney, who pointed out the 
folly of it to him, and refused to have anything to do with it; but the 
testator made the codicil and delivered it to his brother with instructions to 
use it for the purpose intended, in no event to part with it, and that it was 
not to be allowed to operate. In deciding the case, Sir J. P. Wilde held the 
evidence competent ; and being clear and cogent, it satisfied him to act on the 
finding of the jury. But he added: "I am far from saying that the court 
will in all cases repudiate the testamentary paper simply because a jury can 
be induced to find that it was not intended to operate." He said : "It is 
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difficult to impress them with the enormous weight which attaches to the 
document itself as evidence of the animus with which it was made. This 
weight it becomes the court to appreciate, and to guard with jealousy the 
sanction of a solemn act." In another case cited, Nichols v. Nichols (1814), 
2 Phillim. 180, Chaplin's Cases, 253, Abbott's Cases, 270, the will was in 
these words : "I leave my property between my children ; I hope they will be 
virtuous and independent — that they will worship God, and not black 
coats. July 30, 1803. Thomas Nichols. Witness, Thomas King." The 
witnesses swore that the will was made in the library of a friend after a 
private banquet, and that it was made to illustrate the ridiculous tautology 
employed by lawyers in drawing up legal papers, and was never intended 
as a will at all. On this proof probate was denied. 

In re Goods of Hunt (1875), L. R. 3 Prob. & Div. 250, Mechem's Cases 
on Wills, 30, Abbott's Cases, 264, is also cited, in which it was held, as it 
has been in several other cases, that a will cannot be admitted to probate 
when it appears that it was executed by mistake, when the testator intended 
to sign another paper. In this case sisters made mutual wills, and each 
signed the one prepared for the other. 



The Legal Status of a Participant in a Guessing Contest. — The 
determination of what are, and what are not lotteries, has of recent years 
been the subject of numerous judicial decisions. The status of a participant 
in such a scheme has not been so frequently decided. In the recent case of 
Stevens v. The Cincinnati Times-Star, The Enquirer and the Tribune (1905), 
— Ohio — , 73 N. E. Rep. 1058, both questions came up for consideration. 
The newspapers concerned offered prizes to persons Who should come 
nearest to guessing the number of votes to be cast for state officers in Ohio 
and Indiana in the election in the fall of 1902. Each participant was required 
to pay fifty cents for the privilege of making a guess. 

Before the election occurred, the plaintiff, one of the guessers, con- 
ceiving the contest to be illegal, brought suit to recover back his fifty cents 
and also alleged that he was one of a large number of persons similarly 
situated, each of whom had an interest in the fund accumulated from 
these fifty-cent payments, and that unless restrained the defendants would 
distribute the fund, leaving himself and his four hundred thousand fellow 
victims remediless, and asked that a receiver be appointed to take posses- 
sion of the fund, ascertain the names of the parties lawfully entitled 
thereto and to distribute it among them. He invoked the statute, common 
to most codes that "when the question is one of common or general interest 
to many persons or when the parties are very numerous and it is impracti- 
cable to bring them all before the court one or more may sue for the benefit of 
all." The court held the scheme to be a lottery but that plaintiff could not 
bring suit for the other contestants and that the lower court, not having 
jurisdiction of his individual claim, properly dismissed the case. 

In the recent case of Ellison v. Lavin, 179 N. Y. 164, a guessing contest as 
to the number of cigars subject to the internal revenue tax during a named 
month was held to be a lottery, while in United States v. Rosenblum, 121 Fed. 



